Ay
g T
!
RITATIVE AND ?(?SgROLL[NG . ‘
e LUE __
s BY SPECIFIC VAL
TCOMF'S BY SPEC S | —]
ootk el INTERACTIONS -
CONTEXTS = Constituttv Uthg
Participants Process ione x
Perspectives | Parge o~ |
; il
(/)"w‘”. re * ‘!
A greements en{ighrenmmfpfu, i
. wejl. “Wey ¢ |
(organize by re;,- mZZ”“ Mo (|
phase and — \
value) '\ '1
Bases ': |
. . il
Wealth Relatingto | Participants e Outeome ||
Participation features of at any level Deprivations e s aboy, | |
Perspectives constitutive (regional o]
. . H (ph, e i
Situations Claims process community, - e |
y . ealt]
Bases T S natlonal PubllC . Associalion '"':'“‘"“'1 \
i JPe mmunity, Private with
Strategies of co Order - q :;u,.,,, ‘
1ons Phase |
Outcomes : eic.) Do anaiys, ||
Claims I
by Non- same g |
fc'anh above | |
allues | "l
Allocation | "
Planning ang i-
Resources Development
Relating fo Use or Enjoyment | |
features of LI ) \
public order Labor o . .
) ase analysis) | |
Relations 3 g
: Family Law (phase analysis) 1
es S . ) same processe horitati rolling decision | |
. pect same institutional interactions P S of authori a/il've and cont g 1
same contexts as above making |
as above as above i
Enlighten- — L ) . l
Mgt same institutional interactions Pbrocesses of authoritative and controlling decision \
same contexts as above making
as above as above \
Well-being same institutionql interactions m and controlling decision \
Same contexts [
; makin \
as above as above ng |
Skifl T same————___asabove
same institutional interactions Same processes of Quthoritative and controlling decision ‘.
Same contexts b ks *
as above a5abave making
L
Rectitude ww
same institutional interactio Same py Ocesses e ; ision
same contexis as abos s of authoritgsive and controlling decisio
e mali
as above aking
— —_— ]
Affection Lo as above
same institutional interactio Same procegy o , isi
same contexts : ns s of. Quthoritatiye and controlling decision
as aboye ar above Mmaking
as above
Table 5: Valye and instity e
tions Mappeq onto the com

TR
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We might sharpen oy
community’s power

critical questions implicit in these ark 0 impo

= er, 8 the ¢ 'Porty
example, who Participates apq What i N al;om . he g nt
constitutional order? Is the CONStitutionay - CVel of

Does the constitution incorporate Zeneraypy €T dirg
such as responsibility, accountability, an i

Arencyy T Ards o goodr “XClusiong
Our second marker touches ¢ ¢ quegs; OVernance
actors and normative foundations of th . 0ns.0 CrSpect;
of ‘we (the people)’ instead of ‘we (the inte]1. Ve pr _ Cliveg
The marker designating arenqs toucheg o ua
constitutional €Xpectations including

I undergt
Process. We do tp:. 8 Of q

ot € ley
Indivigyg) Civj
The marker underlining bases of Power touch
ultimately its Power e

. T® Criticq) to th
: COmes ref ct -
,errti;lrror .those Tesults, gy ive eco):;?i(t)::'es 0lf
1
c Virtucs of the Public r: Whe(;na
N making Stimulateg the gy t , .
€ss, and, ultlmately, Community anarchy > Branny,
SPECIALIZED COMPONENTS OF LAW

INSTITUTION

governmental lawlessn

AND SOCIAL PROCEsg USIN
G VAL
AL ANALYS|g uE

al markers that are

I aspects of the m
ampl

part of contextyg] ma

ap for the Purpose of doing narrow
€, W€ may use phase analysis to outline critical and
by organizing the map of community process

below, the markers relate to specific features of

Pping, we may
specialized research. For &

specialized aspects

according to values. In the table
different value processes.




WINSTON p
Gy e |
O |
THORITY AT ALL LEVE g
MAPPING CONSTITUTIVE AU — e |
—_—
AND SPECIFY... \ E
ADDRESS THE.. il \ |
Nm |
Participants Governmental... Tranm :'
(cogsia;er .ln‘clusiv;ty / Political partiess 11
Respo:(s:i;isl'i\t/)‘fty g r’;edom Group(s)... ental. . Pr essurm \
from Obligation) Non-goverm Global & natiom {
I Directed toward clarification of com \
Demands... In rejection of special interests? g
With what community? \
Perspectives Identifications. .. To what degree? — \
. Contextual? \
Expectations... Realistic / Irrational : ‘
Interests? {complementary character plus supporting ex: CCtations) \
— Legislative? |
) Executive? ‘a
Institutionalization. . Judicial? ‘1
s Administratiye? \l
Establishment.._ Geographic,_ Central?
Arenas Peripheral? \
Occasional? 1
Temporal. . : l‘
Continuous? 1
Crisis?
\-\\ H
Access. ., N ‘\
ComgulsoQ'? \
Bases of Power Authoritative? ‘\
Strategies m \
Economico
..b Promotin ? \*‘
Outcomes ..b Invoking? ‘
- =:bY Appraisings
Effects m
Table 4 Suggested topos to consider
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MAN D[GNITY

. | govemance and external recogniti
of interna . . gnition |
gments O endence and international | eads to :
;gsxxtereignty with indeP egal personality 25 the creation of
The t© sover¢ig" Ey ltstzlrf, ogrlv?sdus o clues as to jt ,
s chang!h : farlaf) id b indeed, how it is term; crealion, how it is
de a useful bridee etween the different diseigfines oo C <2
o term is used; O en abused, and certainly nl]’_lnes and cultural
1sunderstood. M
- DAY

m
mapping. which th " o boint th
has een to poin e way to the
application of
contextual

texts .
2?:1 - this section
ng 10 this subject.

|
| 25
" Scholars di
isagree about the
exte o o
ent to which recognition 1s required to establish legal personality, or
rsonality can exist without

if legal personali
nality can ind :

! recognition, recogniti e [
| . rec . pendentl ? i i
| Borors x Togmtlon is transformed & y of recognition. If legal pe
| RO L M, C. Astop lNSTITmtO a legal duty possessed by the state. See pererR H. F.
| 7 (M-Nijhof‘fNS: A FUNCTIONAL NEC vuT., THE LEGAL POSITION OF INTERGOVERNMENTAL
| ?6 e tCChniqlu 994)% ESSITY ANALYSIS OF THEIR LEGAL STATUS AND IMMUNITIES
! interpenetrat; ¢ of conte
| TPetietrating regi Xtual mappi o
{ an inquirin g regional, nation pping provides indicators

g schol al, and glob Ve gl
J context and lar to locate soverei global constitutive processes.

Permits us to mark gerelgnty within an appropriately ©
ut areas of stability and change the sovereign i

pub]ic 0

rder aj - .

| Whateyer . 21 Civil soci

a er is m ociety as ;

| to confirm thise ant by conSlitutiO:aTClhOIéStlc agenda. The idea that soverel
: aw is neither new nor remarkable- The mapping <"

bEhind the Gru

eignty within the

The mapping technique permits
e social and powet

that locate sover
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N ing
is the U.N. Charter. 2

nting the parties’ Comp,
clearest example yet of a global compact represc g

. ecome Sovereigp

The world power process includes Cla}lmscct)?n}?etence. Mappini thzg "M
sovereign, and to change or realign soverelgn ts in the world socja] ang Otgy,
requires the identification of operative participan tations, their bases of pOWPO\ver
processes, their perspectives, demands, and expec t ies: for action, ang th >
situations in which they operate, their general strateg Bine f fiis nilajor o ¢ bag,
outcomes and effects of politically conditioned action. Utco
of the process of effect

ive power has been the creation and mainteng
institutions of authoritati

€
. .24
ve decision making.

Placing the concept of sovereignty within the map of the social, power,

constitutive processes, we find that sovereignty reﬂeCts .the allocatig
fundamental decision-making competencies about t}}e basic or
governance itself. Within a nation-State, it is the authorization and recognition of

PErsons or institutions competent to make basic decisions about gove.mmg. POwer at
all levels. On the international stage, the stabilization of expectat

ith effective control over populations, territorial bases, as

» ang
U
Institutiong of

* For example, the UN Charter identifies authoritative decision-makers and procedures by which
decisions might be made because it articulates a framework of practices created to facilitate decisions
in the interest of “[maintaining] peace and security,’

“[requires] more and m

" which, as Professor W. Michael Reisman puts it,
Ore¢ Cooperation between large and smaj|
Constitutional Crisis in the United

states.” See W. Michael Reisman, The

Nations, 87 Am. J. Ny, L. 83 (1993), Professor Reisman goes on to

assert that “[t}he United Nations Charter is only a part of ing world constitutive process....”
1d. at 100. The New Haven Scho i

ned with formal structures of
the interplay between law and
! e social processes. S itically, the New Haven School
explores the processe

- ) “legal process, by
f_ authoritative ang controlling decisions.” See

ot ars suggest that international law
ecision,™ and pet simply a conventional set of
: such as the UN Charter. The goal of
ders argue, is the establishment of woyg public order by instituting
IMes of ineffect: trol. See
generally Myres S. McDougal et al., 7he World Constitutive Procegg of Aulhlol::tgjiigvgeg?;on, 19 J.
LEGAL Epuc, 253 (1966-67).
** McDougal and Lasswell offer

rudence that is the final product of

D. Lasswell & Yers S. McDougal, Criteria for

REE SoOCIETY: STuDIES IN LAW, SCIENCE AND

ntiﬁca]ly grounded answer to any

: On interest to achieve a world
'8nity. /d. at 34-3¢

INTERNATIONAL LAw Essavs:

PERSPECTIVE 1265 (Myers S. McDougal & w.
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ollaboration {0 establish and maintain the basi S
c et deci . asic politj GNITY
offective and quthoritative ecision making itical ang ;
’ Juridical :
dical institutions of
()

important outcome
. | s of
ding conflict and pOSSibIhe lborane
e coll.ab()ratio(rzles"sfhis il
. erns of
o € understandi
. tand
IS, constj fx:equently in oive
S Itution, and e v
. ‘ : us
o wayer S Pomt of vi:\sv o
of mstitutionalizi'n;

of the most

One
gar

communication re
onerated bY power brokers in their contestati
communications and understandings about t:tIOI?S fo
ower for collaboration rather than conflict Fe limi
re of what is called constitutim;a[rlo;] a
L

central featu
io elati
;l]n orlar on fqo mlg] decision making. The °F In the basi
e power process refle y un C instits:
' ; nstrain thtc © (~jeve'Opment—-howeverd?rstandings tha\ltnsmunonS of
essive, destructive COnﬂic;mpeﬁectﬂf c:;fe"ge from
s and to ural fo

that seek to €O
productively.
. confli
Practical framework tets
s of o
wherein basic human  €X ecfor'nmumCatlon and coll
pectations may reveal aboration are

., upon scruti generated
crutiny 2
- | ‘“Vin )
g

constitutional arran ement—- :
fundamentally intergwover:lt ;_ﬂ?eslgn. of decision-maki

behal e 1 social organizati Ing ex .
chaviorally constitutionalized 22 This mi ganization and peciations that j
and still be an effective inst; iiig: H1gNt hizppen Withn that is actuall N
o omes of social conflict Suutr?ent <')f. constitutive auﬂ:ut_a written constitﬁti: r
¢ delermination, might le’ad tc as civil war, anti—colon‘olr‘ty. Alternatively thn
management of basic decision—m0 S_le formulation of writtelz T o agitaﬁo;‘ f‘)?
.conﬂlct sometimes provokes 2}‘] ing competences in the ﬁ’fpectations about the
international stage, wars and the creation of a Writtepo itical culture. In short
) - Y. - 2
multi-State conflicts have hi:t constitution. On the

orically stimul

ated the

9 ) S

2, o
From the peI
SpeCtiVC of th W cn T
¢ New Have > i
SLhOOl, inte ﬂaﬁonal lawmaking or pre ipti
» Scrlptl()ﬂ, is seen as

a process of communication i
A ISRl St ation l‘nvolving a communicz
S s i unicator and a tar '
conling ieno, Thes R e abals a1 1 st
“control intention’ authority signal’, which i e o s p e
o L s is the legitimate basi hi : 'thh e
accomerrl?eeg tg count as law, iiltg?r:;tei?:'nlt B st e wor;s’f?z;r:t;ﬁg;gogr??fﬁ agd : ﬂ}e
o tﬁ/e SymbOIs . Inemato a .law must have a prescriptive policy co):ltent, e-t chool is
conception that notfonal basis for authca-nve. O.f widespread sl e bl o
Sl' McDougal ets:i)]meTmStitutionalized con(ilr“nly . s ied b% accon(lpezz:zc;he
;367); see also V\,/ {\I/‘[g_ World ConstitutiveoPemSts By pmscribed ) e My)r/ez
that- eSSOC. I.NT'L L, P‘Rocld;l?)CI Reisman, lnter;?;ie " ?fA “fhori{ative Cfraest o € i,
amhorist?mla"y L po l‘e all, pean, Ini (disgza ' Lavymakmg: A Process of C.ommunication, 75
is inte and creates an gal norms because th e pol e enaris e
oty i e s beca ey designate policy that both emanates from a source of
) e target audience that the policy content of the communication

See W
19, 56 alter 0. W
a -58 eyrauch 1%
Penthouge g? t7hl) (dOCumer;tglhe Basic Law” or “Constitution”
Tee months, Thg fa‘gl experiment in which slé\llzl{zal %fe(rlkeley stu
us of this experiment was the evolutive character

Small Group, 27 J. Soc. ISSUES
dents were locked in @

of law).



‘bits contestations  for Powe, T
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To illustrate, any community 7:12 rebellions or & I:fvt(:al’ugf‘m'. Sl}p oSe OrSf

i ' take the form of Vio 11 seek to ‘constitu Instityy; e

contestations ma)./ a - s The winners wil inning the peace and stabj 12

side in the conflict wins. have won a battle, but Wl tions of the ‘authoritag, [2in,

their authority. They may -ae more concrete formula er emerges from the coe 0

their power basis Ty e Even if no clear w,mn ims and €Xpectatiq ! e,

‘controlling’ aspects of power. bilizing their clalm' al 0ng o
the contesting parties may see that stabi se stabilizing €Xpectationg ah

. 17 This is becau . ) ut
POWer is in their mutual self-interest.'” This blished and continuously SUstaipe dar
how the basic institutions of decision are establi

; : titutions—yyy;
From an empirical rather than a formal point of W?W;uctﬁg:ity i stz‘:/b;i]ltitfn or
otherwise—are nothing but codified expectations o iolent) conflict over)l; )
Contradistinction to the prospect of continuous (ev.en VlI({) listically sonflic ow
Power and authority are to be constituted and .exermsed- eaf ] ’or airet ang
its polar opposite, collaboration, are present in all forms_ 0T soci : g mzatu?n;
indeed, they have ever been ubiquitous in States and societies. Even when authority

is provided for in 4 formal constitution, there shall always be conflict regarding the
precise allocations of pow

intensity violent conflict
contestations for power.
form can change. Often

is regarded as indispensa
Similarly, non-violent competit;

ingly, the continuing
€t management and

®See H.L. A. HART, THE CONCEPT OF aw 97, 110-
' JOHN STUART MiLL & STEFAN COLLINI, ON Lgg
CHAPTERS ON SOCIALISM 251-54 (Cambridge Univers
* See SUSAN STRANGE, THE RETREAT OF THE S14
Economy 46 (Cambridge University Press 1996) (ar
balance of power away from states and toward [¢

N Presg 196])

RTY; wity THE Syp '

. JECTION oFf WOMEN; AND
1ty Presg 1989).

TE: THE DiFrusion OF Po

; WER IN THE WORLD
8uing that “the world

€conomy ...has shifted the

Ompetitive) World markarc. )
CIs7); see also WiLLIAM
GREIDER, ONE WORLD, READY ORr NOT_: THE MANI{:_LOGIC OF GLORA] AT AL i 11 30 (Simon
& Schuster 1997) (discussing the emphasis on competitive globg]

Capitalism)
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contestations and conflicts about power at all levels of go; al process f
to the global. $ from the local

The marker defined as strategies asks the critica|

assets an actor may usc or deploy in managing the critical bages a .
the value demands that the actor desur_es. .These strategies coulq m:‘:}:'-'er to achieve
diplomatic modalities of communication, through effective roe gamut from
marketing, through ecoqomlc lngentlves and threats of deficits Pangasanda_ .and
strategic deployments Of interventions. . y military

Question about the strategic

One of the most important outcomes of a system of Bower folat] ]
designated by the marker outcomes. In order to use power, the participant rr?m:nlf .
some capacity to make decisions about power. These decisions wi]] enco Usq aze
dynamics of cooperation. mpass the

What is distinctive about this map is the identification of seven discrete though
‘nterrelated functions that make up decision making at any level. For example tie
decision to get married, to go to war, or to embark on a career in higher educ:;tion
such as law or legal studies. The final marker in this unpacking of power as a
process is the marker we designate effects. How power is produced and allocated is
enhanced by the process of contextual mapping. This provides a clearer picture
about the nature of the society and the public order upon which it is based.

This brief explanation of the power process is now further developed because
law itself is one of the outcomes of the power process, in the sense that law is a
process of decision making that has a power component to it. Law, however, is
meant to be more than power. It is also meant to carry the mantle of authority, and
legal decisions are meant to be both authoritative and controlling to count as law. To
understand these relationships between society, power, decision, and legal decision
making that is authoritative and controlling, requires us to focus on the essence of
this chapter: the relevance of contextual mapping to understand relationship
between society, decision, and decision according to law.

CONTEXTUAL MAPPING OF THE CONSTITUTIVE PROCESS

To recap the framework for inquiry outlined above, the focus on.contextual
mapping essentially means that we seck to map three dynamic interrelated
processes: the social process, the power process, and the constitutive process. The
social process is simply the activity of human beings seeking thrqugh institutions
(such as the family) to promote their values. The power process 1S 4 specialized
aspect of the social process. It is the activity of human beings pursuing power
through institutions. The constitutive process is an aspect of the power process. It 13
the process by which institutions for the management of power are effectlvely an
authoritatively developed; or, more precisely, the constitutive process 15 the Cr(?a-“?ﬂ
of reasonably predictable expectations about the allocation of fundamental decisio
making authority within the nation-State or bodv politic.
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) : i of critje
: identification  of al
; s in society. The 1{)&31‘S[Jectiw.,eS Vi

For example, the first mal’ke(r)Se o
(participants). This will obviously p s
included and who is excluded from po

thh
: tives are about POwer j,
rticipants poses the question of what their persll)qzc their rational or reagote“ns
p;"} 'dpt't pclaiming or demanding values 2 Nab],
of identity, )

oses the question of wh
expectations. The question of the arenas of power P -

d§

access to those arenas and who is denied. h )

ilable to the participap

The next marker focuses on base_S of po\g’?qu ?K:t it presents itself ag the n;f:e
approach 1 present is distinctive in this regard 1 f the definition of power in .
radical and realistically descriptive component 0 % Bedougil Ey their an
context and any level of social organization. All values may Y ¢ Own
sake as claims of demands. All values may as well SETVE 85 Dases of poyey o
achieve other valyes. In short, power may be US?d to Eal "More power, Wealth,
respect, rectitude, health and well-being, education, skxl!, or indeed [ove and
affection. Similarly, any other value may be used to acquire power or any other
articulated valye. For example, wealth may be used to leverage power or respect, or
affection. Respect may be used to leverage power, rectitude, health and well-being
etc. Thus, we see that ‘power,” as a radically contextualized outcome of socia]

e of mapping and markers to facilitate inquiry into

mportance about the p

! Ory or control over terr
f territorial Sovereigns, important participator
Power and constitutional order. The jurisdictiona] reach of sovereign

delimited by the understandings of the territorial reach of its governin

indicate the rojo of
resources. A simple illustration of this principle
indicator of “title” as reflected i

ower process,
tory is a major
s in the global
power is often

g competence.

The marker identified ag crisis

1 to gravitate {
: ; R O th
for example in eXpressions of high inteyy = 0

Sity Violence Low j : g
. ; . o . W Intensit contestations
Invariably have the potentials of gravitating tq high intensity levels gf violence and
crisis. The marker of Crisis points tg an

OMnipresence condition that accombpanjes
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ADDRESS THE... 20D SPECIFY.. B
L Individual(s)? \
\
Governmenta].__ National?

. — Transnationapo

Participants Group(s)... Politi o

Non olitical arties?

-governme
g ntal.., Pressure groy s?

‘ in the shapin and sharin o
Demands for... ; \LE\ £ of power?

decision-making"
——2f-making?

Perspectives

Identifications?

Expectations?

¢
b #

ot Geographic?
Temporal?
Institutional?
Crisis-Centered?

Situations/Arenas

Base of Power (all values)

Diplomatic?

. Ideological?

Strategies Economic?

Military?

...by Intelligence?
...by Promoting?
...by Prescribing?
...by Invoking?
...by Applying?

...by Terminating?

Outcomes

...by Appraising?

>es i lic order?
Effects Consequeme‘s for pub i
Changes in participants?

Table 3: Suggested topics for consideration when producing a contextual map of the effective power

process.

One of the most important outcomes of social interaction at any level is the
prob.lem of conflicts about power, its appropriate management, and its possible uses
for 'mproving or possibly depreciating the value expectations of the community.
POwer is thus one of the most important outcomes of social organization, and the
Precise scope of these outcomes may most effectively be described (and more
Precisely defined) in termg of problems about power. The conceptual map outlined

i s
:E’ng Sﬂay thus be understood as providing markers for understanding the problem
®d by power outcomes in social process.



WINsTON p
-Nagay.
AN |

]
; isi aking is to iden;

outline is that in general the emphas.ls on dec}l,smr;ort‘;]ems,gwhich ” pm?,u gnd -
decision making in the context of society and the p F power; and aup, €S, A,
technical matter, decision making is an outcome f(‘) l:tablis,hed and Ority 1§ %
outcome of constituting power as a paticrn ol € oy Bt TeCOgNz4
authoritative practice. What we mean by decision mal.q.ng may o dm Unpackin,
Sseven interrelated and sequential functions of de(fl§10n ma.mg ap ChOlce,
whatever degree of actual skill and efficacy decision making will

inVOlVe a
intelligence predicate, a focus on promoting its efficacy, its dy namlc Of presc"iption,
invocation, application, and termination as well as the Self-appralsal‘ by the deClsion
maker.
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EXTUAL MAPPING OF THE COMMUynjty I
SS

CONT
o | AND ¢
ADDRESS THE - SPEC e
_—— | individual(s)?
Governmental... |——__ National?
i Transnational?
Participants Group(s)... e nal?
olitical Parties?
Non-Governmental...
Pressure Groups?
Private Associations?
Power?
Respect?
Enlightenment?
Demands for... Security?
p (v Well-being?
erspecti g
¢ Skill?
Rectitude?
Affection?
Identifications?
Expectations?
Geographic?
. . Temporal?
Situations/Arenas —
Institutional?
Crisis-Centered?
Base Values (when values perform a power/value function)
Diplomatic?
. Ideological?
Strategies L Oélc_d
Economic?
Military?
...of Production?
Outcome-Generated ...of Conservation?
Problems ...of Distribution?
...of Consumption?
(implicate all values, especially those critical to power, decision malfmg, agd
Effects organizing formalized authority, which will then affect the production an
= ____distribution of all values other than power)

Table 2: Suggested topics for consideration when producing a contextual map of the community process.

s is provided for the

From the point of view of i uch a
of legal policy, a general map s s of the dynamic

guidance of inquiry will inevij i
; , ; inevitably lead us to the analys! :
ijnte-rr'elatlonshfp between the processes of effective power, the processes of ef]i’e(c)tliv;r
; ::tl'ilo'n making conditioned by power, the management of power tbrr " f%
Itutions of authority and authorized decision making. What we €2t now Y




